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Dear Dr Shields, 
 

Re: Submission for the Statutory Review of the Water Act 2007 

The First Nations Applied Management Advisory Committee (FNAMAC) and First Nations Research Program, as 
part of the One Basin Cooperative Research Centre, welcome the opportunity to provide a submission for the 
Second Statutory Review of the Water Act (the Act), conducted under Section 253 of the Act. This submission 
focuses on the Review’s statutory obligation to identify opportunities under the Act to promote the principles 
set out in the United Nations Declaration on the Rights of Indigenous Peoples (UNDRIP), and on the broader 
question of whether the objects of the Act are being achieved for First Nations Peoples. Furthermore, it responds 
to the Terms of Reference via responses on the First Nations Consultation Paper: Strong Voices, Healthy Waters 
and the relevant themes outlined within the paper.  

Executive Summary 
FNAMAC asserts that First Nations Peoples must be recognised as rightsholders, not stakeholders, in water 
governance, with authority over decisions affecting their Country, waterways and cultural obligations. Despite 
Australia's endorsement of UNDRIP, and commitments under the National Agreement on Closing the Gap, First 
Nations Peoples across the Murray-Darling Basin hold less than 0.2% of surface water entitlements1, cultural 
flows remain without a distinct and enforceable allocation category, and there are no substantive mechanisms 
for First Nations decision-making or authority. 

This submission responds to the Terms of Reference and the First Nations Consultation Paper and sets out 23 
recommendations across six themes:  

1. Embedding First Nations authority within Basin water governance, including through a statutory First 
Nations Water Governance Authority;  

 
1 Hartwig, L. & Jackson, S. (2020). The Status of Aboriginal Water Holdings in the Murray-Darling Basin. https://research-
repository.griffith.edu.au/server/api/core/bitstreams/3da5ceba-ae94-4a84-b69d-4c3f257a80c1/content 

https://research-repository.griffith.edu.au/server/api/core/bitstreams/3da5ceba-ae94-4a84-b69d-4c3f257a80c1/content
https://research-repository.griffith.edu.au/server/api/core/bitstreams/3da5ceba-ae94-4a84-b69d-4c3f257a80c1/content
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2. Amending the Act to move from discretionary consideration to enforceable obligation, including 
recognition of cultural flows as a distinct entitlement;  

3. Protecting culturally and spiritually significant water places and recognising First Nations knowledge 
systems as a legitimate evidence base; 

4. Strengthening First Nations economic access, ownership and benefit from Basin water resources;  
5. Establishing enforceable accountability and complaints mechanisms comparable to other 

Commonwealth legislation; and  
6. Investing in First Nations-led research and knowledge as a fundamental evidence base for water 

governance.  

Taken together, these reforms would move the Water Act from procedural inclusion of First Nations Peoples 
toward genuine recognition and the exercise of their inherent rights and authority.  

Background of One Basin CRC and FNAMAC  
The One Basin Cooperative Research Centre (CRC) is a research and innovation partnership focused on a more 
productive, resilient and sustainable Murray-Darling Basin. The CRC brings together government, industry, and 
research institutions to address complex water challenges through applied, system-level interventions. Within 
this, the First Nations Research Program operates to embed First Nations authority and knowledge systems into 
Basin water research and policy. The program operates at the interface of governance, research, and 
engagement to shift how institutions understand and work with First Nations rights and responsibilities in 
relation to water.  

A central mechanism within the Program is the First Nations Applied Management Advisory Committee 
(FNAMAC), an Elder-led governance body that provides independent advice on program direction, research 
design, and cultural and ethical integrity. FNAMAC ensures that First Nations perspectives are grounded in 
authority, not consultation, and plays a critical role in aligning research and policy activity with First Nations 
interests across the Basin.  

FNAMAC holds the position that First Nations Peoples must be recognised as rightsholders not stakeholders in 
water related governance; with authority to shape decisions affecting their communities, Country, waterways 
and cultural obligations. Currently, First Nations Peoples’ cultural and legal rights have been underrepresented 
with little to no rights for water management. First Nations Peoples want aspirations, values, and cultural beliefs 
recognised, so that we have the right to practice culture and manage waterways and resources. FNAMAC asserts, 
that First Nations cultural rights be included in water legal infrastructure to ensure that lands and waters do not 
become degraded and impact negatively upon First Nations Peoples’ cultural identity. The outcome of a lack of 
access to First Nations Peoples’ cultural rights to Country and waterways has negative social and economic 
impacts and represents systemic, social and economic inequalities across all jurisdictions. This is evident in socio-
economic outcomes between First Nations and non-First Nations Peoples. This status as rightsholders should be 
embedded throughout the Water Act 2007 (Cth), including the Basin Plan 2012 (as an instrument of the Act), 
policies and programs administered.  

The following sections reflect FNAMACs position.   
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Theme 1: Shared Decision-Making and Governance  
Existing mechanisms within the Water Act, and Basin Plan, provide some opportunities for First Nations 
participation, but they do not adequately embed First Nations knowledge, authority, self-determination or 
decision-making within water governance structures, nor do they meet the minimum standards set out in 
UNDRIP.  

Genuine-shared decision-making and authority require governance arrangements that recognise and enable First 
Nations to enact sovereignty, cultural authority and responsibilities of First Nations Peoples to care for Country 
and waterways. This means that First Nations Peoples must be involved as decision-makers from the inception 
of policy development, implementation, and evaluation. First Nations governance and authority should always 
be a precondition for effective Basin water management, not an optional addition.  

At present, no genuine-shared governance exists between First Nations Peoples and government in decisions 
relating to responsible water allocation. What is required is a formal partnership arrangement between First 
Nations Peoples and Commonwealth, State and Territory governments, working together in genuine partnership 
to design new ways of working and rights for First Nations Peoples in waterways management. This reflects 
longstanding First Nations systems of law and diplomacy: prior to colonisation, individual Nations travelled trade 
routes and songlines to engage with one another in political discussion and law-making. A modern First Nations 
water governance body should draw on and reflect these enduring systems of Nation-to-Nation engagement.  

To achieve this, reform must operate across two levels: 

1. Government-established water governance structures must provide clear mechanisms for First 
Nations Peoples to exercise authority and uphold their rights and interests.  

2.  Consistent with UNDRIP Article 18, First Nations Peoples must have the right to participate through 
representatives and bodies that uphold Basin Nations views and sovereignty. 

Recommendations:  

1. Establish clear mechanisms within government water governance structures for First Nations Peoples 
to exercise authority over decisions affecting their rights and interests  

2. Recognise First Nations Peoples’ right to participate through their own representatives and bodies 
(Article 18)  

3. Support First Nations-led governance models based on Nation-based representation, cultural 
governance processes and self-determination  

4. Establish a statutory First Nations Water Governance Authority within the Murray-Darling Basin, 
constituted on a Nation-by-Nation basis, with an independent budget and defined functions in 
oversight, accountability and formal input into water planning and allocation decisions 

5. Establish a formal partnership arrangement between First Nations Peoples and Commonwealth, State 
and Territory governments to jointly design new partnerships and rights for First Nations Peoples in 
waterways management, and to make jurisdictional commitments for water management.  

Theme 2: Rights and Self-Determination  
Section 3(fa) of the Water Act recognises First Nations spiritual, cultural, environmental, social and economic 
matters, including knowledge, values, uses, traditions and customs. However, recognising these matters is not 
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the same as recognising First Nations Peoples as rightsholders with inherent responsibilities, obligations and 
rights to water.  The Act currently asks decision-makers to consider First Nations interests, not to act on, 
prioritise, or give effect to them. This distinction has defined the character of engagement across the Basin: 
consultative rather than authoritative. First Nations Peoples across the Basin have consistently described their 
experience with consultation as having their rights poorly recognised, decision-making limited, engagement 
inconsistent across jurisdictions, and little real progress on their aspirations2. The MDBA has also acknowledged 
that engagement needs to move from consultation to genuine partnerships3. 

A revised, First Nations-led national approach to rights in the Basin's waterways is needed as a matter of national 
urgency, recognising First Nations Peoples' cultural and spiritual law and jurisdiction over the waterways so that 
First Nations Peoples have a greater say and better control over their management. This recognition does not 
currently exist within the structural frameworks of existing legislation and policy; it needs to be enacted now.  

The clearest evidence of this gap is material, not just procedural. First Nations Peoples hold less than 0.2% of 
surface water entitlements across the Murray-Darling Basin4, despite carrying the deepest and longest-standing 
responsibilities to this waterway. Recognition of cultural connection and interests alone has not translated into 
substantive water rights without the right legal and policy mechanisms. UNDRIP provides the necessary rights-
based framework to support pathways to access, ownership, and management of water and treats First Nations 
knowledge and governance as authoritative rather than advisory.  

Central to this rights-based approach is the recognition of cultural flows as a distinct category of water. Cultural 
flows are not an alternative use of consumptive or environmental water; they arise from a different relationship 
to water, grounded in First Nations law, obligation and responsibility to Country. The absence of a defined and 
enforceable framework for cultural flows remains one of the most significant omissions within the Water Act and 
the Basin Plan. Cultural values may be acknowledged in policy, but without a distinct, legally protected allocation 
category, cultural flows cannot be exercised as a right and remain dependent on discretionary environmental 
water arrangements. Furthermore, cultural flows as entitlements must be embedded within the Basin Plan, and 
thus within the Water Act, as a guaranteed right.  

Recommendations:  

6. Amend Section 3(fa) to move from discretionary to obligatory language, establishing clear obligations 
for formal partnerships and shared decision-making in water governance. 

7. Amend Section 3(b) to recognise UNDRIP as one of the relevant international agreements the Act gives 
effect to.  

8. Embed Free, Prior and Informed Consent (FPIC) principles into all engagement processes with First 
Nations Peoples.  

9. Amend the Basin Plan’s mandatory content requirements (Section 22) to include specific First Nations 
outcomes on water allocations, shared decision-making, and monitoring of decision-making authority.  

10. Develop legislative guidance notes to support government agencies in interpreting and 
operationalising amendments.  

 
2 Murray-Darling Basin Authority. (2026). 2026 Murray-Darling Basin Plan Review: First Nations Discussion Paper Snapshot. 
https://www.mdba.gov.au/sites/default/files/publications/2026-basin-plan-review-first-nations-discussion-paper-snapshot.pdf  
3 Ibid 
4 Hartwig, L. & Jackson, S. (2020). The Status of Aboriginal Water Holdings in the Murray-Darling Basin. https://research-
repository.griffith.edu.au/server/api/core/bitstreams/3da5ceba-ae94-4a84-b69d-4c3f257a80c1/content  

https://www.mdba.gov.au/sites/default/files/publications/2026-basin-plan-review-first-nations-discussion-paper-snapshot.pdf
https://research-repository.griffith.edu.au/server/api/core/bitstreams/3da5ceba-ae94-4a84-b69d-4c3f257a80c1/content
https://research-repository.griffith.edu.au/server/api/core/bitstreams/3da5ceba-ae94-4a84-b69d-4c3f257a80c1/content
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11. Require regular reporting on progress against Section 3(fa)  
12. Recognise cultural flows as a distinct and legally protected category of water within the Basin Plan’s 

allocation frameworks, separate from consumptive and environmental water categories.  

Theme 3: Protecting Cultural and Spiritual Water and Water Places 
The Water Act, and Basin Plan, currently offer limited and inconsistent protections for water places, species and 
systems of cultural and spiritual significance. This is compounded by Basin governance fragmented across five 
separate state and territory legal frameworks, making consistent protection difficult. This is particularly 
significant for places at the source of the river system, where degradation carries downstream and affects the 
whole system’s health, integrity and cultural function.  

Protection must also recognise the gendered dimensions of water. Many Nations hold distinct knowledge, 
authority and responsibilities relating to water that are gendered in nature, including in relation to birthing places 
and sacred sites tied to women’s business. Water is currently framed as a gender-neutral resource and does not 
reflect this cultural dimension, nor does it reflect the disproportionate impacts that water mismanagements have 
on First Nations women.  

Additionally, First Nations knowledge systems and sciences, including Dreaming stories, provide a critical 
evidence base for identifying, understanding and protecting culturally and spiritually significant water places. 
These knowledge systems carry detailed, place-specific information and should be recognised as a legitimate line 
of evidence and should stand alongside Western sciences rather than as anecdotal or supplementary.  

Recommendations:  

13. Strengthen cross-jurisdictional consistency in the protection of culturally and spiritually significant 
water places and species 

14. Require assessment of upstream and headwater impacts on culturally and spiritually significant places 
as part of water planning and land management decisions, recognising the flow-on effects  

15. Recognise the gendered dimensions of First Nations water, including women’s authority and 
knowledge, within water governance and planning processes 

16. Recognise First Nations knowledge systems and science as legitimate lines of evidence to stand 
alongside Western Science to support hybrid approach to water management as distinct and equally 
weighted evidence bases 

Theme 4: Better Outcomes for Communities, especially with Climate 
Change and Water Quality  
The Water Act, alongside other legislation and policies, has negated First Nations right to social and economic 
rights. Basin Water resources form part of the broader Indigenous Estate, encompassing not only physical assets, 
but cultural, spiritual, environmental, social and economic systems that sustain First Nations Peoples, 
communities and Country5. Water is not a resource separate from these obligations, rather it is inseparable from 
social, cultural and economic worldviews, and is interconnected with obligations to care for Country, maintain 

 
5 Williams, R., Leroy-Dyer, S., & Cooms, S. (2025). The Indigenous Estate in Australia: Scoping the context and setting a research agenda. In 
B. Bennett & K. Menzel (Eds.), Indigenous-settler relations in Australia and the world (pp.151-174). Springer. https://doi.org/10.1007/978-
3-031-92703-4_10  

https://doi.org/10.1007/978-3-031-92703-4_10
https://doi.org/10.1007/978-3-031-92703-4_10
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knowledge systems, and ensure the continuation of cultural practices and responsibilities. Thus, environmental 
degradation carries both ecological and cultural costs by weaking and/or broken songlines, threats to sacred 
sites, reduced access to traditional food sources and disrupts the transfer of knowledge between generations6. 
First Nations Peoples and communities have never separated land and water management; both are held 
together through cultural and spiritual values as a single, unified responsibility to Country. 

Yet the current Basin water system reflects a broader imbalance in the Indigenous Estate, where value generated 
from water has largely benefited others while First Nations Peoples remain constrained in their ability to access, 
own and manage water resources. This has limited opportunities for economic development, cultural authority 
and First Nations-led responses to increasing pressures from climate change and declining water quality. Bridging 
the barriers to First Nations Peoples' access to both cultural water and commercial water rights is central to 
improving First Nations Peoples' and communities' access to natural resources more broadly. 

Addressing these challenges requires more than inclusion within existing systems. It requires strengthening the 
Indigenous Estate through First Nations ownership, authority and decision-making over water assets and the 
systems that govern them. Water reform must support pathways for First Nations communities to build 
intergenerational wealth, develop enterprises, maintain cultural and environmental responsibilities, and 
determine the priorities according to their own values, obligations, and needs.  

Recommendations:  

17. Strengthen First Nations access, ownership, authority over water allocations 
18. Ensure economic, environmental and cultural benefits generated from water are returned to Country 

and communities.  

Theme 5: Accountability, Complaints and Fair Process   
Accountability mechanisms are necessary to ensure commitments to First Nations Peoples are upheld across 
Basin water governance. Under the current Water Act, there are no clear, cultural safe or independent 
mechanisms for First Nations Peoples to make complaints, resolve disputes, challenge decisions, address harm, 
or hold institutions accountable.  

Effective accountability requires explicit and enforceable provisions like other Commonwealth legislation, such 
as the Native Title Act 1993 and the Corporations (Aboriginal and Torres Strait Islander) Act 2006. These Acts 
embed Country and Cultural values as determinative considerations in decision-making and provide accessible 
pathways for review enforcement, and redress where harm occurs. Furthermore, Indigenous Impact 
Assessments (IIA) offer a mechanism to strengthen accountability by requiring that proposed water decisions, 
policies and allocations be assessed against First Nations defined cultural, social, environmental and economic 
impacts before harm occurs. Strengthening accountability requires mechanisms that uphold FPIC, recognise the 
responsibilities of Traditional Owners and Native Title holders, and ensure that decision-making processes are 
accountable to the Peoples whose rights and obligations are affected.  

 

 

 
6 Murray-Darling Basin Authority. (2026). 2026 Murray-Darling Basin Plan Review: What we heard report. 
https://files.mdba.gov.au/asset/resources/e20f67a1-fc23-453f-ad3a-136a4029e933/2026-bpr-what-we-heard-report.pdf  

https://files.mdba.gov.au/asset/resources/e20f67a1-fc23-453f-ad3a-136a4029e933/2026-bpr-what-we-heard-report.pdf
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Recommendations:  

19. Establish explicit enforceable accountability provisions for First Nations Peoples comparable to the 
Native Title Act 1993 and the Corporations (Aboriginal and Torres Strait Islander) Act 2006  

20. Introduce Indigenous Impact Assessments (IIA) to assess proposed water decisions, policies and 
allocations.  

21. Strengthen recognition of Native Title holders and Traditional Owners, and hold Basin institutions 
accountable for outcomes, not just engagement processes.  

Additional Theme: First Nations Research, Knowledge and Education   
Better outcomes require a shift in how knowledge and evidence are valued within the Basin. First Nations Peoples 
hold sophisticated knowledge systems developed through ongoing relationships and responsibilities to Country 
including waterways. However, western scientific approaches continue to dominate water planning, assessment 
and decision-making processes. First Nations knowledges should be treated as a fundamental evidence base for 
water governance and management across the Basin.  

A future research agenda must elevate First Nations sciences, methodologies and evidence frameworks, 
including investment in First Nations-led research capability and education pathways across the water sector. 
Consistent with the Indigenous Estate, and Indigenous Impact Assessments, measures of success must extend 
beyond environmental and economic indicators to include cultural, spiritual, social and intergenerational 
outcomes defined by First Nations Peoples.  

Recommendations:  

22. Invest in First Nations-led research, capability, and education across the water sector  
23. Invest in First Nations education and training pathways that support Basin communities to thrive  

 
Conclusion  
The Water Act 2007 has now been in operation for almost two decades, and this Review is only the second of its 
kind. Across that time, First Nations Peoples have continued to be positioned as stakeholders to be consulted, 
rather than rightsholders with authority over water affecting their Country, communities and cultural obligations. 
While the Act's objects refer to First Nations spiritual, cultural, environmental, social and economic matters, this 
recognition has not translated into decision-making authority or water access.  

The evidence set out in this submission demonstrates that the central constraint is not a lack of awareness, but 
the absence of institutional and legislative mechanisms that embed First Nations Peoples as rightsholders within 
the Act itself. This is demonstrated by First Nations Peoples holding less than 0.2% of surface water entitlements 
across the Murray-Darling Basin. This is significant as Australia endorsed UNDRIP in 2009 and reflects a systemic 
failure rather than an isolated oversight.  

This Review presents a critical opportunity to address that failure. Now is the time to move beyond discretionary 
consideration of First Nations interests and to embed First Nations rights, authority and access within the legal 
architecture of the Act itself, through amendment of Sections 3(fa) and 3(b), a statutory First Nations Water 
Governance Authority, recognition of cultural flows as a distinct and enforceable entitlement, consistent 
protection of culturally and spiritually significant water places and recognition of First Nations knowledge 
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systems as a legitimate evidence base, and enforceable accountability mechanisms comparable to those that 
already exist elsewhere in Commonwealth law.  

Without these reforms, the conditions First Nations Peoples have described throughout this submission will 
persist. The task before this Review is not refinement of existing consultation mechanisms, but reconfiguration 
of the Act to reflect the rights and responsibilities that First Nations Peoples inherently hold in relation to water.  

 

Yours sincerely, 

 

 

Dr Julie Ballangarry 
Senior Research Fellow 
First Nations Program 
 
FNAMAC Contributions from Dr Dale Kewin, Mr Josh Peisley, Dr Madeleine Pugin, Uncle Rod Williams, Dr 
Samantha Cooms, Ms Kyla McHughes  
 


